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N THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NORTH DAKOTA
SOUTHWESTERN DIVISION

CAGE NO: 1:06-CR-89-DLH-CEM-

UNITED STATES OF AMERICA,
Plaintff,
vE.
1. CARL KABAT,
2. GREGORY BOERATIE-OBED
3. MICHAEL WALLY

Defendants.

Pursuant to 28 USC 1748, Francis A, Boyle declares under penalty of perjury:

1. | am & profassor of law at the Univeesity of iliinols, a3 Champaign, linois. | bold
both a Juris doctor magna cum iaude and a Ph. D. in Political Science from Harvard

University.

2. | am an axpart in intornational Law and foreign policy. | have studied, read,
and wiitten axtansively in these areas, and hava been qualifed as an axpert witness in
several courts across the country. | bave also taught in the fisld of ciminal faw. My
resumo is altached ta this declaration and incorporated by referenca,

3. | offer this daclaration ir: support of the Motions to Dismiss the charge of
mabicious dostruction of propedy (18 USC 1361) and in establishing the content and
appiication of the laws of war 1o elements of the offensa charged and in support of
pastification defenses including necessity and crime pravention,

4.1 am aware tat expert opinion on points of law is ordinarly not permitted in
court. Opirdon of published intemational lagal scholars is an important excaption 1o that
rule. The Statuie of the inlemational Coust of Justice provides that Guastions of
infernational iaw shall be deierminad by resor, infer alia, 1o “the teachings of the most
Highly qushfied publicists of the varous pations...” Id., Art, 38 {1} {d). An integrat part of
the United Nations Charter, which is & treaty and thus etuivalent 1o & fedaral statute as
Supreme Law of the Land, this rula of gvidenca s applicabis In federai court. The
Supreme Court expressed tha same opinion in The Paguete Mebang, 175 US 677, 700
{1800}, Cf. Fad. R. Crim. P. 26,1 {ordinary RAules of Evidence do not apply to
determination of foreign aw).
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5, In the implementation of foreign policy, the current Adminisiration has
threatengd {0 Use nuciaar weapons and was on June 20, 2008, actively threatening ip
use the Minuteman B, £-9 gt issue in this case. Because this thrsat or use of 300
kilotons of haat, blast and rediation are uncontroliable and because the threat or usa of
this weapon is for g "izst-striea,” the Minuleman ), £-8, on June 20, 2006 was not
merely untawiul, but actuaBy ¢riminal. Yhis conclusion is eiaborated in paragraphs §-15
hokw,

8. The bady of federal law which govems these mailters includes rules and
principles of international law. Intermational law is rot "Mghet" or separale iaw, itis part
ar parcel of the structure of LS. fedaral taw. The Suprame Court 50 held in the
landmank decision in The Paquete Habana, 176 US 877, 700 (1900}, recently reaifimed
In Hamdan v. Rumsield, (1.8, Supfamacnumm 05-1846, Argued March 28, 2008—
Decided June 28, 2008}, Thus intemational law must be considered along with
Congressional statutes, Constitulional law, adminisirative law, federal common faw,
Rules of Cowrt, miltary law, the laws of war, incomporated state law and any other
pertinsnt body of law, whenever it applies according 1o the partinent nufes of supraemacy,
parallel construction, and choice of law.

7. international iaw, as part of US law, incluces the iaws of war, Under the fourth
Hague Convention, varicus types of weapons ars gbsolutsly prohibited under al
Gircumnstances. For exampls, no nadion may use a weapon which causes unnacessary
suffering 10 human belngs, Second, the use of poison or poison wespons is flatly
prokibited by the Mague Reguiations, by ihe Geneva Protooot of 1925, and by the US
Army Field Manuet 27-10 on the Law of Land Wartare {1365} and the US Depariment of
the Alr Force Pamphiet on “Intematonal Law - The Conduct of Ammad Conflict and Alr
Operations” (AFP 110-31, 1976}, The Unitac States is bound as a party to seach of
these. Third, a nation may not adopt methods or tectics of warfare that fai to distinguish
betwsen combiiants and nor-combatants. Because of the inevitable effects of the
exqpiosion of the Minuteman i, E-9, sach of thesa rules probibits ks use. Other
provisions of intermational law, moreover, prohibit dastruction of the natural
environmenmn, ancthsr ingvitable consaquence of the axplosion of any nuclaar weapon
inchuding the Minuteman i, E-9,

8. The most recent and most awthoritative summary of the current and binding
iaws of war as applied 1 any threat or use nf nuc%ear WRapons 15 !amd in thaa
infernational Court of Justice Opinion, Lagal iy 443 . ; L Weap

, 8 July 1996, As further axplained in sy racent boak 'ha Criminall
ggm the Minuteman I 18 in a calagory of nuciear weapons !hat is, mso factn,
incapabie of distinguishing batwoen ehvillans and combatants, is uncontrollables in space
or ima and causes unnecessary sufferdng. Thus any threat of use of the Minuteman il
£-8 was illegal and criminal,

9. The Charter of the Nuremberg Tribunal made explicit that violations of the laws
of war gre criminal and that individuals are punishable for commilting war orimes. In
addition, the Nuremberg Charter defined crimes against peace and crimes against
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humanity. The former basically consist of waging & war of aggression or & war in
vioiation of & frealy or other internations! obligation. It is also important to note that the
Nuremberg Charler arliculates inchoate ctimes as wail, such 25 the planaing or
praparation and conspiracy 1o commit a crime against peace, a crime against humanily
{F & WaT orime,

10, These provisions apply equally in times of formal peace as in #mes of war,

11. The varcus scanasdos developed by the United States Governmeant for the
use of nuclear weapons cannot he aecomplished without viclating intermnational iaw,
inciuding the laws of war. The plans for targeting of US nuciear weapons are found in
the Single integralad Operational Plan ("SI0P"), which Ests the targe!s 10 be destroyad
Ir & number of nuclear and non-nuchsar countries. 10 amploy these weapons, as ks
ctarrently olannad, would clearly vickate the Nuremberg Principles, in that the concept of
& crime against humanity specifically prohibits such wanton destruction.

12. 1 am aware from my reading and study, including the Nuciear Posture
Review {January, 2002) an the National Security Strategy (Seplember 2002) as welt
&5 fact shoets and reporis publishad by the Air Force spacifically related to the
Minuterman i, that US nuciear policy inciudes on-going threats of g "first-strike™ made
‘believable” Dy maintaining the Minuteman |1 at & high-alert mis (above 98 percent),
prapared for launch on shor notice. | am further aware from my reading and study that
2 high dagres of accuracy of the Minuteman El i cruclal o a Brat strike.

13, Any first use of nuciear woapons would, for that reason alons, viciate the
United Nations Charter and the Hague Convention No. il of 1907, prohibiting the
apening of hostiiities without a formal declaration of war, And any use of éven ong
nuctoar weapon such as the Minuteman Hi, &5 in any iroumstance whather in
response or defense wouid violate the principles of nacassily and proportionality
because & cannot ba used within the intransgrassible rules and principles of
humanitarian law,

14, Since the threat or use of the Minulaman i, E-8 Is inherantly criminal under
mternationai and LS law, anything used to faciitale iis operation is an instument of a
crime.

15. The judgment of the Nuramberg Intemational Military Tribunat meted out
severs punishmery in 1848 against individuals who, acting in full compliance with
domastic Jaw but in disregard of the limitations of international faw, had sommitied war
ctimes as definsd In s Charder. 8 FRD 68 (1948}, (That Charter has besn enaclad as 2
law of tha Linited States, 59 Stat. 5144 (15845}, By implRcation, the Nurambery judgment
privileges al Cilizens of nations engaged in war erimes o act in a measured but
affactive way 0 prevant the continuing commissions of those crimes. The same
privilege is recognized in Articie 38 of the Statite of the Interationa Cowst of Justice,
“General Principles of Law Recognized by Al Civilized Nations,” which has been
adopted as a Treatly by the Unitad States, In my opinion, such action certainly could
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inciude ponviclent exposisre, inspoction and symbolic disarmament of sites of ongoing
Wwar orimes.

16. in the presant day, there has been a breakdown irs the Constititional principle
of chacks and batances which implements the separation of powers; most notably
abithar Congrass not the courts have been willing 1o snsure that the Bxscutive Branch
act within the laws that limt methods and means of the threat or use of military force,
The Tact that Mimdeman Hi missiles exist and that their use iz actively threatened on
High aled refiects the stubborn refisal of the US to abide by its own fungemeantal laws of
war and o proceed with negotiations for nuciear disarmament in all s aspects. In spite
of yoars of in which these Defondants have participated in citizens petitions, letters,
referondums, civil cases, requests for criminal prosecution and the recent dacisions on
these gquestions with the full padicipation of the Linited States betore the Intematonal
Court of Justice, the US flouts its responsibilily 1o abide by the iaws of war, laws to
which we ara fundementaily bound. Under these clrcumstancos , whers rodrass within
traditional channe!s is refused and Insffective, domestic criminal law coincides with the
“Nurembarg privilege” mentioned in the preceding paragraph 1o afford a justification for
sagmmg vidiations of domestic cidminal laws in an effort to pravant the war crimes
outlined above,

17, In my opinion the charge brought against thase defandants in these
circumstances reust be dismissed. This prosecution for malislous destruction of property
must be dismissed because the court may not apply the general protection of property
statute in a way that ignoras or abrogates the fundamental laws of war. In these
cheumstances, whore tha allaged “properly” is part of an ilegat and crimingl threat of
use of & waapon of mass dasiruction these defendenis actad lawfuily and reasonably 10
prevent the most egragicus and fundamentally prohibited of ali crimes, war crimes,

18. | declare under penally of perizry that the foregoing is true and correst. | am
propared o testify under oath and angwer questions on these and related matiers,

Signed this .8.6.3_. day of

August 2008, at Champaign, linois

Fron— # /e Le .

FRANCIS ANTHONY BOYLE




